North Dakota Law Review
Volume 75

Number 1

Article 4

1-1-1999

Justice Meschke Foreword
Julie Ann Evans

Follow this and additional works at: https://commons.und.edu/ndlr
Part of the Law Commons

Recommended Citation
Evans, Julie Ann (1999) "Justice Meschke Foreword," North Dakota Law Review: Vol. 75 : No. 1 , Article 4.
Available at: https://commons.und.edu/ndlr/vol75/iss1/4

This Comment is brought to you for free and open access by the School of Law at UND Scholarly Commons. It has
been accepted for inclusion in North Dakota Law Review by an authorized editor of UND Scholarly Commons. For
more information, please contact und.commons@library.und.edu.

JUSTICE MESCHKE FOREWORD
JULIE ANN

EvANs*

Justice Herbert L. Meschke was probably not well known to most of
the general population of the State of North Dakota, but he should have
been. It was to them that he wrote and for them that he served on the
North Dakota Supreme Court.
In 1989, I had the privilege and the honor of spending a year
clerking for Justice Meschke after my graduation from the University
of North Dakota School of Law. Since my tenure with the Court, I have
been blessed by his friendship. In September of last year, it was with
deep sadness that I attended the reception that marked his retirement
from the Court-not because I didn't think that Justice Meschke
deserved to retire, but because I knew the State was losing a valuable
member of the Court. During his reception, the public had a chance to
hear about this remarkable man and, now compliments of the North
Dakota Law Review, more of us can read these remarks.
I was very fortunate to have worked for and with Justice Meschke as
a law clerk. I first met him after I had been working at the Court for
several weeks. He was out of the country traveling when I started my
clerkship and, although we spoke before I arrived in Bismarck and he
left written instructions and assignments, I still had questions. So, following his instructions, when I had a question, I left a memo on his desk
for his "leisure" reading when he returned. I was not the only person
contributing to his reading. During the time that he was out of the
country, opinions, correspondence, books, and a variety of miscellaneous
papers, as well as numerous memoranda from me, developed into five
precariously stacked piles on his desk. I assumed that it would be a
while before he got around to answering my questions. I was wrong.
This was also the year of the Constitutional Celebration. On the day
that he returned, the Constitution was to be moved to the Heritage Center,
and he was to preside over the event. I picked him up at the airport, and
after a quick stop at his home so that he could change clothes, brought
him back to the office where he donned his robes and went into the
Courtroom to oversee the court ceremony and then the physical move of
the Constitution. He accompanied the document to the Heritage Center,
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participated in a reception, said a few words, and then returned to the
office. When he walked over to his desk, I saw that several of these piles
were taller than he was. Without a hint of the jet lag that he must have
been feeling, he dispatched three of the piles of "stuff' on his desk
before he went home that evening. I had the answers to all my questions,
and I was tired just watching him work.
That set the tone of my tenure with Justice Meschke; it was whirlwind. During business hours, we would wrestle with legal questions and
opinions, citation form and substance, how the opinion read, and, of
course, deadlines. We would write and rewrite an opinion until it passed
with satisfaction. The unarticulated standard for an opinion was that it
must be clear, concise, and understandable to the litigants and the
general public, not just to the attorneys. It takes a lot of writing and rewriting to make an opinion concise. After a final cite and source, the last
thing that we would do was to read the opinion out loud to see how it
sounded. If it didn't sound right, we would work with it until it did. All
of this effort was expended because Justice Meschke believes that the
people of North Dakota should be able to understand the law-with or
without the help of an attorney.
The first opinion on which I worked, was a Rule 35.1 Summary
Affirmance, which I originally wrote in five sentences and a footnote.
This was totally unacceptable. A Rule 35.1 did not have footnotes, nor
did it have five sentences. On a third rewrite, it passed muster. It consisted of three very concise sentences. I quickly learned the value of
writing concisely.
Justice Meschke's remarkable intellect was never a surprise, but his
memory was. I once went into his office to seek help on a point of law
with which I was struggling. I had checked law reviews, case law, and
legal encyclopedia; I had searched Westlaw-all to no avail. There was
nothing left to do but to tell him that I had failed. He listened respectfully as I told him of the sources that I had consulted in trying to find an
answer to his query. When I had finished my tale of woe, he suggested
that I look up a 19XX case in which Ms. Y was the guardian ad litem.
Although the case with which I was struggling had nothing to do with
guardians ad litem, the law was precisely what I needed.
He would take home opinions that were "works in progress." He
would write and rewrite opinions until he felt they were ready for finalizing. He would go home to Minot when court was not in session. I
thought that he must have had a full legal library there because his
handwritten opinions, which he sent back to the office for typing and my
edits, had full case names and most of the time, citations. To my great
surprise, he did not. He just knew the cases.
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Justice Meschke's preparation for each oral argument was superb
and extensive. He read each brief, each cited case, and other cases that
he felt impacted on the issue at hand-whether or not counsel had cited
them. He had pages of notes about points of law or factual issues that he
wanted counsel to address during oral arguments.
I am sure that the name of Justice Herbert L. Meschke evokes many
thoughts among members of the Bar. His opinions were well reasoned,
and his preparation for oral argument was comprehensive. I am sure,
however, that it was his interaction with bar during oral arguments that is
always foremost in the thoughts of the attorneys who appeared before
him. During the time that he served, the Court developed a reputation as
a "hot" court. He certainly contributed to that reputation. He was the
consummate questioner challenging each attorney to do his or her best
on behalf of the client. He would continue to ask questions until he had
the answer to his question. I have often thought about whether I wanted
to appear before Justice Meschke on behalf of a client. The answer is
both yes, because my client would be the better for it, and no, because I
did not ever want to be in the "well" and have to try to field those
probing questions. I noticed during the time that I served with the Court,
that the tougher the questions, the more respect the Court had for the
attorney being asked, but that did not allay my fears. What I would not
want to hear from the bench was Justice Meschke's big, booming voice
saying, "Counsel, quit equivocating and answer the question."
Always open to learning, Justice Meschke was not afraid of a
challenge to his opinions. He was a voracious, eclectic, and thoughtful
reader-especially about the law. Concerning his opinions, it didn't matter whether he was reading an article which praised his analytical skills or
took umbrage with them. He read the piece with an eye toward learning.
If someone took the time to think about an issue, he gave that thought
respectful consideration.
Justice Meschke was a wonderful mentor. He would stop at my
office door and ask if I had time to sit in on a particular case about to
be argued. "You would enjoy it," he would tell me because the legal
argument was so unique or the attorney was such a fine oralist. After
business hours, we would talk about the legal profession, his experiences
as a trial lawyer, and my hopes and aspirations. He knew that I had
struggled with whether I wanted to clerk with one of the federal District
Courts, either in Fargo or Bismarck, or the Supreme Court. He knew that
I wanted to be a litigator and that I thought the experience with the
district courts could help me be a better litigator. So after hours, we
talked about what happened or should have happened in the cases at the
trial level. He was very giving of his time and his expertise. During the
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day, I worked in the world of appellate advocacy, and after hours, we
sometimes talked about the world of trial advocacy. Thanks to Herb, I
had the best of both worlds.
He has a wry wit and a great sense of humor. Toward the end of
my time at the Court, I tried to cite a case in which he had been the
attorney. I thought it would be "cute" to cite Meschke on Meschke.
Unfortunately, it didn't work because the case I found was not on point.
In reading it however, I noted that the Court had indicated that the then
attorney Meschke had "argued in essence." Anytime I had used that
phrase, it was euphemistically used because I didn't have the faintest idea
what the attorney had been arguing. When I found this case, I asked
Justice Meschke if he had been a "tad inarticulate" durinig that case. He
looked surprised, sat back, and laughed. He took the teasing well.
Justice Herbert L. Meschke never ceased to amaze me. We were
always learning, reaching, expanding, and simplifying. His contribution
to the legal system in North Dakota is immeasurable. I am sure that he
will continue to shape the law in his new role, and I look forward to his
continued service to the people of the State. Although the experience
that I had during that year was exhilarating, challenging, and filled with
wonderment, it doesn't come close to the way that I feel about our
ongoing relationship and friendship which are invaluable. I thank him
for the privilege and pleasure of having worked with him.

